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The Earl of NEwBURGH confides, 
will prove the grounds of Hu- 
manity, Equity, and Juſtice, 
upon which, he applies to Par- 
lament to be admitted to take 
certain Eſtates as a purchaſer 
under a Settlement. 


Corruption of blood goes only to eſtates deſcending in 
the courſe of inheritance. Nothing the heir takes by 
vurchaſe is affected by it. 


YoORKE's Conf, on the Law of Forfeiture, p. 89. 
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S to the Treaſon, for which his Uncle 


Father, were attainted in the year 1716, it is 
remarkable, that one of them was in the 25th, 
the other only in the 19th year of his age, 
when they were induced io join in the Re- 
bellion. They were nearly allied by conſan- 
guinity (being couſin germans) to the ſon of 

A King 


the Earl of Derwentwater, and his 
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King James the IId. They joined the Scotch 
army, which had aſſembled near to their 
family-ſeat in Northumberland, without 
having preconcerted any previous meaſures, 
or made any preparations for ſuch a deſign ; 
were in arms but ſome few days, and were the 
fixſt to ſurrender themſelves to the mercy of 
his then Majeſty, The Earl of Derwentwater . 
was beheaded in the year 1716, and Mr, 
Charles Radcliffe having eſcaped out of priſon, 
was alſo beheaded thirty years afterwards for 
the treaſon by him committed in 1715. 


By the forfeiting Acts of Parliament, the 
eſtates of perſons attainted for the Treaſon 
committed in 1715, were forfeited to his 
Majeſty according to the eſtates, rights, and 
intereſts, which the forfeiting perſons had 
therein, (except where a forfeiting perſon was 
ſeiſed in tail in poſſeſſion), and there the 
eſtate became forfeited to the crown in fee 
ſimple. Under theſe forfeiting Acts the 
Earl of Derwentwater, who had but a life 
Intereſt in all his family eſtates, forfeited no 
more than for his own life; and his fon Mr. 
Jobn Radcliffe, after the execution of his 


father, 
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father, was admitted as tenant in tail mail of 
all the eſtates, which were ſettled upon his 
father for life, which he continued to enjoy 
for about 16 years; a clear proof of the 
truth of Mr. Yorke's aſſertion. 


After the death of Mr. Fohn Radcliffe, 
in the year 1731, under age and unmarried, 
Mr. Charles Radcliffe, his uncle, became 
tenant in tail mail in poſſeſſion, of ſome 
part of the aforeſaid eſtates, under a deed of 
ſettlement, made in the year 1691, which by 
his attainder became, by virtue of the for- 
feiting Acts, forfeited to the crown in fee 
ſimple; and under another deed of ſettlement 
made in the year 1712, he became tenant for 
life of the remaining part of the Derwent- 
water eſtates, with remainder to his firſt and 
other ſons in tail male, preciſely in the ſame 


manner, in which they had been limited to 
Mr. John Radcliffe. | 


By the 4th of King George I, perſons 
having an eſtate in the forfeited premiles, 
were directed to make their claims within a 
limited time; otherwiſe their rights were to 
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become null and void; and proper perion- 
are directed by the Act to claim on behalf of 
infants, wives, and ideots. It is true, no 
claim was put in before the Commiſſioners, 
on behalf of the children unborn of Mr. 
Charles Nadcliſte; for in the firſt place, 
they not being in eſſe within the time of 
limitation, could not certainly be ſaid to be 
perſons having an eſtate. And ſecondly, the 
Act omits to mention, by whom their claim 
ought to be made, as it had done for infants, 
wives, and ideots.— It is certain, that in 
Law, the poſſeſſion of Mr. John Radcliffe 
did revelt the eſtates to the uſes of the ſettle- 
ment, with ſuch remainders over, as were 
thereby limited. And it would be equally 
_ frivolous to ſay, in caſe Mr. John Radcliffe 
had left iſſue male, that they could not have 
taken under the ſettlement, becauſe no claim 
had been put in on their behalf, as to pretend 
to a ſimilar neceſſity for the children allo un- 
born of Mr. Charles Radcliffe. The mol: 
eminent counſel have at all times been una- 
nimous in this opinion. And the Earl ot 
Newburgh preſumes, that even had there 
been a difference of opinion upon the point, 

the 
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the very doubt would have been a ſufficient - 


ground, for preſerving an innocent man from 
being involved in the guilt of others. How 
much more, therefore, muſt the unanimous 
opinions of the firit counſel entitle him to 
that benefit? 


The Earl of Newburgh has every reaſon to 
believe, that the preſent Parliament poſſeſſes 


at leaſt an equal ſpirit of liberality with the 


Parliament in 1708, who enacted by the 7th of 
Queen Ann, That no attainder for treaſon 
„ ſhall extend to the diſinheriting of any 
heir, nor to the prejudice of the right and 
title of any perſon or perſons, other than the 
right and title of the offender or offenders, 
« during his, her, or their natural lives only : 


„and that it ſhall and may be lawful for 


« every perſon or perſons, to whom the right 
or intereſt of any lands, tenements, or 
* hereditaments, atter the death of any ſuch 
* offender or offenders ſhould or might 
% have appertained, if no ſuch attainder had 
*© been made, to enter into the ſame.” The 
operation of this clauſe was ſuſpended dur- 


ing the life of the eldeſt fon of his late Ma- 
jeſty 


CI 


jeſty King James II; and by the 15th of 
George II, was further poſtponed until the 
death of his two grandſons, —The Earl of 
Newbursh humbly ſubmits it to the caqn- 
ſideration of Parliament, that he is moſt em- 
phatically within the fpirit of the favor, 
and out of the reſtriction of thoſe Acts; as 
ever ſince he has been of age, he has conſtantly 
reſided in this country, and given the teſt of 
near forty years unfeigned loyalty and at- 
tachment to the preſent Government : for if 
ſuch favor be ſhewn to all perſons indiſcri— 
minately, after the poſſibility has ceaſed of 
adhering to the ſons and grandſons of the 

late King James II; how much more is He 
entitled to it, who had the opportunity, and 
actually reſiſted the ſtrongeſt ſollicitations to 
join their caule, 


The Earl of Newburgh was born in 1723, 
in France; and if there be certainty, faith, 
or efficacy in the written Law of this Land, 
he was for the firſt five years of his life, a 
natural born ſubject of this country, under 
the plain, unequivocal, and poſitive words 
of the 7th of Queen Ann, which enacts, 

; “H That 


BY of 


«© That the children of all natural-born ſubjeFs, 
* born out of the ligeance of the Crown of Great 
« Britain, are natural born ſubjects themſelves 
* to all intents and purpoſes.” He appeals to 
the judgment and feelings of each individual, 
whether the 4th of King George II, which 
ſix years after his birth, declared that no- 


thing in the 7th of Queen Anz did extend 


to give the rights of a natural born ſubje& to 
any child born out of the ligeance of Great 
Britain, whoſe father was attainted of high 
treaſon, was not in every ſenſe an eu poſt fails 
Law, unavoidable, oppreſſive and unjuſt on 
the part of the ſubject. It would have re- 
quired a preſcience more than human, for 
any perſon to foreſce, that a time would come, 
when thoſe ſimple and plain words of the 7th 
of Queen Aun, would be conſtrued to include 
an exception of the child of an ted Hng 


liſhman. And the Earl of Newourzh bas 


been conſtantly informed, that his mother = 


reſolving to be delivered of her eldeſt fon in 
a foreign country, was confirmed in her re- 
ſolution, by the expreſs opinions of his 
Majeſty's then Attorney General (Lord 
Hardwicke) and many other eminent Counſel, 

Who 


EF) 

who were of opinion, as every body mull 
then neceſſarily have been, that as to the in- 
heritable capacity of her child, it mattered 
not, whether he were born at Calais or Dover. 
She was actually on her road to England, 
when ſhe received theſe opinions, and upon 
the ſtrength of thein, returned to and was 
delivered of the Earl of Newburgh at Vin- 
cennes. 


To give any effect to the exception of the 
child of an attainted Engliſhman, made by 
the 4th of King George II, it muſt be ad- 
mitted, that the Parliament in 1708 had the 
actual intention of excluding ſuch a child 
from the general declaratory Law of the 7th 
of Queen Ann; for if they had not that in- 
rention, it is falſe that nothing in the 7th of 


' Queen Ann did extend to give the rights of 


a natural born ſubject to the child of an at- 
tainted Engliſhman, for ſuch child evidently 
is not excluded by the words; therefore 
if he be excluded at all, it muſt be by the 
ipirit and intention of the Act. But what is 
the effect of this exception of the 4th of 
George II.? That after the attainder of the 
father, 


1 
father, the child born abroad ſhall be diſ- 


abled to inherit his owa mother, whom he 
could have inherited before the attainder of 
his father. And can any one be ſo extrava- 
gantly abſurd, as to ſuppoſe, that one and 
the ſame Parliament, in the very ſame Seſſion, 
ſhould fo eſſentially mitigate the Law of 
Forfeiture, as to declare in direct contradic- 
tion to the common and ſtatute Law of trea- 
lon, that a child might inherit his attainted 
guilty father, and that they ſhould introduce 
a new Law, by which the attainder of the 
father ſhould create a diſability in his child to 
inherit his guiltleſs mother, who, by the Law 


of the Land could not be otherwiſe affected by 


the attainder of her huſband, than in the loſs 
of her dower. If the Earl of Newburgh were 
capable at his birth of inheriting his mother, 
he was unqueſtionably capable of taking an 
eſtate in remainder under a Settlement. 


Altho' the Earl of Newburgh, as the child 
of an attainted father, may be retroſpectively 
taten out of the benefit of the 7th. of Queen 
Ann: yet by the 4th. of George II. it is alſo 
declared, that his right to be a natural born 

RF | {abject 
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ſubject is to be aſcertained by the Law of 
the Land, as it was prior to the 7th of 
Queen Aun. And upon a thorough inveſtiga- 
tion of this point of Law, he flatters himſelf 
that he will undoubtedly be found a natural 
born ſubject of this country by the common 
Law, and the Statute de natis ultra mare. 


The Earl of Newburgh, when he accepted 
of the 24,000/. which Parliament gave him 
as a relief for his ſupport, from the inexpe- 

rience of his youth, the abſolute deprivation 
of any other means of ſubſiſtence, than the 
favors offered him by other Governments, 
which he conſtantly refuſed; and the con- 
fidence, that in conſideration of his loyalty, 
Parliament would protect and ſupport what- 
ever right was in him; conſented without 
heſitation, that all his title under the ſettle- 
ment of 1712, ſhould be extinguiſhed by 
authority of Parliament; being moſt inti— 
mately at that time convinced, that had they 
been aware of there being even a /cintilla juris 
in him, they would have confirmed and 
ſupported, rather than have defeated and 
annulled it. 


It 
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It will be recorded to the lateſt poſterity, 


with what liberality, the Legiſlature have 


extended their mercy and clemency to all 
thoſe, who have applied for it; almoſt every 
family of note, that was concerned in the 
Rebellion of the year 1713, haye received 


a pardon from the Crown, and been enabled 


by Parliament to tranſmit and take lands by 
purchaſe or deſcent, notwithſtanding their at- 
tainder, Where the Scotch honors could not 
be reſtored, fimilar titles have been granted, 
as the Iriſh Earldoms of Panmure and Sea- 


forth. By the policy of thoſe days, what- 


ever forfeited eſtates became veſted in the 
Public, were ſold to private individuals, out 
of whoſe hands they could not without 1n- 
juſtice be now taken. But wherever the 
forfeited eſtates have remained veſted in the 
Public, — there has Parliament reſtored them 
unexceptionably, either to the perſons them- 
ſelves, who were attainted, or to their deſcend- 
ants. And it is {till more ſingular, that in 
the reſtoration of the Perth eſtate, Parliament 
laſt year particularly remarked, that 77 was 
not then aſcertained who was the next collateral 
heir male to the ſaid eſtate; yet ſuch perſon 

B 2 unknown 
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unknown and uncertain was as much bene- 
fited, as if he had had the ſtrongeſt perional 
claim upon their mercy and favor. So gene- 
ral has been the ſpirit and intention of Go- 
vernment and Parliament, to wipe away 
every remembrance of guilt, and annihilate 


the effects of its puniſhment. 


The family of Derwentwater is alone a 
melancholy exception out of this general and 
unlimited mercy of the Legiſlature : and the 
Earl of Newburgh in his application to Par- 
liament confidently relies, that upon conſide- 
ration of his caſe, if they will not extend to 
him that mercy and favor, which they have 
ſo recently ſhewn to others, by reſtoring to 
him al! the eſtates which are ſtill veſted in 
the Public, by the forfeiture of his anceſtors, - 
they will at leaſt admit him to take the rem- 
nant of his family patrimony, which the 
Legiſlature itſelf has by the 22d. of George II. 
admitted to be doubtful, whether it were 
forfeited in Law or not. | 


Without entering into the diſcuſſion of the 
point of Law, (which he is confident would 
be 
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be decided in his favor,) the Earl of New- 
burgh appeals to the feelings and ſentiments 
of thoſe, who have exerciſed fo much liberal- 
ity, clemency, and mercy towards every other 
perſon indiſcriminately, to whom a forfeited 
eſtate could be reſtored by the Public, whether 
by taking the advantage of circumſtances 
unconnected with the guilt of his anceſtors, 
profiting or doubts, and ſtretching by con- 
ſtruction, the rigor of the Law beyond its 
uſual ſeverity, they will deprive a perſon, free 
from all guilt, who ever was and 1s molt loy- 
ally attached to the preſent Government, of 
an eſtate, which the Legiſlature has admitted, 
was not clearly and abſolutely forfeited, when 
they have reſtored every other eſtate, which 
they had at their diſpoſal, and had been for- 
feited abſolutely and without any doubt. 


In this general mercy and liberality to all 
others, the exceſs of rigor, not to ſay cruelty, 
towards the Earl of Nereburg would not be 
credited, unleſs proved by the mult notorious 
facts.—In the firſt place, after the attainder 


of the Earl of Derweniwatcr and his brother 


Mr. Radcliffe, the whole eſtate was enjoyed 
by 
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by Mr. John Radcliffe for near 16 years: and 
had he lived three years longer, by a common 
recovery, he might have prevented the Public 
from ever receiving one ſhilling of the Der- 
wentwater eſtates, Yet in that ſuppoſition, 
the Law had aſcertained the degree of atone- 
ment for the crime committed: here was no 
aggravation of the original guilt, but only 
a family misfortune, which, it ſhould ſeem, 
ought to have intitled the affficted family to 
compaſſion and mercy; whereas from the 
inſtant, that the unfortunate accident of the 
death of Mr. John Radchffe happened to the 
family in 1731, the Legiſlature inſtead of 
that clemency and forgiveneſs, which they 
have ſhewn to all other perſons convicted of 
the ſame or greater guilt, encreaſed and almoſt 
perpetuated their diſtreſſes and afflictions, by 
the moſt unuſual] and unprecedented ſeverity. 
For ſeeing at that time, that the Earl of 
Newburgh, then an unoffending infant of 
five years of age, had a proſpect of becoming 
tenant in tail mail under the ſettlement of 
1712, tho' he never could claim the eſtates 
comprized in the ſettlement of 1691, (for 


that benefit the Public gained by the death of 
Mr. 
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Mr. Jobn Radcliffe,) were not contented to 
pats a very rigorous Penal Law, to operate 
from the time of its paſling againſt his right, 
but by an ex peſt facto Law, expreſsly precluded 
him from aſſerting the right and benefit given 
by the 7th of Queen Aun, to the children 
of all natural born ſubjects. Common ſenſe 
and common juſtice, will tell us, that a per- 
ſon, in order to prove himſelf intitled to the 
benefit of that Act, (which contains no ex- 
ception whatever, has but to prove the fact, 
that his parents were natural born ſubjects 
of the King of England, and ſuch evidently 
were the father and mother of the Earl ot 
Newburgh, | 


But it ſtill remained a doubt, whether by 
the common Law or any prior Statute, the 
Earl of Newburgh might not have had tome 
right to be a natural born ſubject: and by 
the moſt forced unnatural and ſtrict conſtruc- 
tion of a Statute highly penal, a very flimiy 
doubt might be raiſed, whether it were ne- 
ceſſary to put in a claim on behalf of children 
vnborn of a remainder man in the ſettlement 
of 1712, And yet to theſe two doubtful. 

points, 


* ts 2 
— 
— — g 
— r — —— — mw, — - N * 
— — wut 5 33 * ai _ — — 
a my 


55 


/ 


points, they gave the effect of the moſt cer- 
tain, poſitive, and rigorous Law, againſt the 
Earl of Newburgh. The calamities of his 
family had been encreaſed by the execution 
of his father thirty years after the treaſon 
he had committed ; and when his unfortunate 
and loyal ſon had every reaſon to confide, that 
this additional atonement to his country, to- 
gether with the forfeiture of the greateſt part 
of the eſtates in fee ſimple to the Crown, would 
have diſpoſed the lenity of the Legiſlature 
towards him, he found that the ſame rigor, 
which had from the beginning been exerciſed 
againſt his family, was ſtill to continue; and 
by the mere aſſumption of doubts, he has 
not only been Kept out of the eſtate tail (to 
which he claims a legal and indefeazible 
right,) but alſo as much injured, as to every 
other capacity, as if he had been himſelf 
perſonally attainted. Infinitely greater ad- 
vantages and favors, than the ſum of 24,0007. 
in proportion to the Derwentwater eſtates, 
have been granted to almoſt every perſon, who 
even was perſonally engaged in the ſame 
unfortunate cauſe. And yet not one of them 
all had the lighteſt ground of legal right to 

pretend 


1 


pretend to exempt him from the full effects 
of the Law of forfeiture. 


Upon the whole, as the Derwentwater 
eſtates are the only forfeiture, which ſtill 
remains in the poſſeſſion of the Public, it 
will ſurely be found reaſonable and juſt, that 
the Earl of Newburgh, declining to apply for 
a reſtoration of any part of the eſtates, which 
were undoubtedly forfeited to the Crown in 
fee ſimple, (and they now produce from the 
beſt intelligence that can be procured towards 
20,000). per ann.), does apply to Parliament 
to be admitted into that part of his family 
eſtates, which he contends the forfeiture ne— 
ver has reached, and to which the Legiſlature 
itſelf has expreſsly admitted by the 22d. of 


George II, the title of the Crown by forfeiture 


to be dubious. 


The Public can only diſpoſe of the Public 
money, and they have certainly an equal 
right to diſpoſe of every or any part of it; 
the Scotch forteited eſtates, which were laſt 
vear reſtored by Parliament, were certainly 


as 
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az much Public property, as the Derwent- 
water eſtates; they were both appropriated 
by Parliament to Public ſervices the 
ſpecial application to a particular Public 
purpoſe, cannot alter the right which the 
Public has to the general diſpofal of the 
fund; whilſt the property remains in the 
Public, it muſt eſſentially be at their diſ- 
poſal. 


The Earl of Newburgh upon full reflitu- 
tion of all the money, which has been paid 
by the Public to his family or in dilincum- 
bering any of the Derwentwater eſtates, 
which in all amounts to the ſum of 58, 9ool. 
flatters himſelf, that he will in the eyes of 
every impartial perſon, appear to have an 
equitable, legal, and juſt claim to be ad- 
mitted as tenant in tail male of the premiſes 
ſettled upon the firſt ſon of the body of Mr. 
Charles Radcliffe lawfully begotten. Much 
more therefore does he confide, that he will 
be found a fit object of the liberality, mercy, 
and clemency, which characteriſe the Go- 
vernment and Legiſlation of this day. And 
he flatters himſelf, if he be found worthy of 


receiving 
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receiving ſome relief and redreſs, under the 
peculiar and unprecedented hardſhips of 
his caſe, that no other line can be traced out, 
in which he can be relieved in any manner 
leſs objectionable to the public, than by ad- 

mitting him to thoſe rights, which he pre- 

tends (and not without the ſtrongeſt reaſons) 9 
are inherent and veſted in him by the expreſs 
Law of the Land, 


In a a word, the Earl of Newburgh, being 
almoſt the only perſon, whoſe family eſtate 
had been forfeited, and till is veſted in the { 
public, confidently relies upon the impar- j 
tial hberality of a Britiſh Parliament. that 
he alone, being perfectly guiltleſs, will nor 
be ſtigmatized by the refuſal of a leſs favor, 
than every other petitioner has unexception- 
ably obtained. What he petitions for, is 
widely ſhort of their requeſt. The follow- | 
ing inſtances will ſhew, that many perſons F 
having been themſelves attainted, were not 
only pardoned, but notwithſtanding their 
attainder, enabled to take eſtates by pur- 
chaſe or deſcent ; ſome have received, beſides | 
theſe favors, ſpecific donations out of their | 

C:3 forfeited | 
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forfeited eſtates; others have had their whole 
forfeited eſtates reſtored to them in a better 
ſtate, than they were forfeited: All collateral 
claimants of any benefit out of forfeited 
eſtates, if not themſelves convicted of trea- 
ſon, have been admitted to the ſame benefit, 
as if the eſtates had not been forfeited : the 
public in ſhort, have fo readily reſtored to 
the immediate deſcendants of every attainted 
perſon, whatever forfeited eſtates they had at 


their diſpoſal, that in one very notable in- 


ſtance, they have not waited, to find out, 
who was to be the object of their favor, 


WureReas the Earl of Newburgh only peti- 
tions, that he may not, by a mere relative 
effect of the attainder of his father (and that 
effect being at moſt avowedly dubious) be 
incapacitated to take an eſtate, as a purchaſer 
under a ſettlement, which title the attainder 
could never affect; but alſo that he may not 
be as much puniſhed in every other reſpect, 
as if he had himſelf been perſonally convicted 
of High Treaſon; eſpecially as he declines 
to urge any reaſons or motives for the reſto- 
ration of thoſe eſtates, which his anceſtors 

clearly 
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clearly forfeited in fee ſimple, (and they 
amount to nearly 20, oool. per ann.) altho* 
he muſt be allowed to be equally intitled to 
ſuch favor, as the perſons who were the 
fortunate objects of the inſtances of mercy 
and liberality hereunto ſubjoined. 


INSIANGE Z, 


IN WHICH 


PARLIAMENT has ſhewn Favor to Perſons 
attainted, or to their Deſcendants. 


6th GEORGE I. c. 24. 


1 June 1720, Petition preſented to the Commons; Sir Donald 
20 June 1720, Att paſſed; by which the ſame pro- M*Donald. 
viſions were made for the daughters and widow of Sir 
Donald M* Donald, as they would have been intitled 


to, if he had not been attainted. 


7th GEORCE I. c. 22. 


20 May 1721, Petition preſented to the Commons; 3 
UKE Of! 


94 June 1721, Act paſſed; by which the Earl of Ormond. 
Arran was permitted to purchaſe the forfeited eſtates 
of 
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of his brother, the Duke of Ormond. for 30, 00. And 
Lord Middrington, notwithſtanding his attainder, was 
enabled to take a legacy of 2484“. 105. and to ſue 
for the ſame. 


8th GEORGE I. c. 18, pr. 


12 Jan. 1721, Petition preſented to the Commons; 
19 Feb. 1721, Act paſſed; by which a proviſion was 
made for the children of James M* Donald, out of the 
forfeited eſtates of their uncle, Sir Donald M* Donald. 


gth GEORGE I. c. 19. 


4 Dec. 1722, Petition preſented to the Commons; 
27 May 1723, Act paſſed; by which 12,000/. were 
granted to Lord Widdrington, out of his forfeited 
eſtates for relief of his family. 


11th GEORCE I. c. 40, pr. 


20 April 1725, Periaion preſented to the Commons; 
25 May 1723,. At paſſed; by which the late Lord 
Viſcount Bolingbroke was enabled, notwithſtanding his 
attainder, to take as tenant in tail male certain 
eſlates ſettled upon him and the heirs male of his body. 


6th GEORGE II. c. 13, pr. 


27 Feb. 1 32, Petition preſented to the Commons; 


, Nay 1733, Att paſſed; by which Lord JV ddring- 


{on was enabled to ſue and inherit, notwithſtanding 
Its 
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his attainder, and reſtored to all the eſtates Which 
were by him forfeited to the Crown in reverſion or 
remainder. | 


7th GEORGE II. c. g. pr. 


8 Feb. 1733, Petition preſented to the Commons; 
21 March 17433, Att paſſed; by which Robert Dal- 


ge, late Earl of Carnwath, was enabled to ſue and 
inherit, notwithſtanding his attainder. 


Sch GEORGE II. c. 22. 


28 Feb. 1734, Petition preſented to the Commons; 
15 May 1735. Act paſſed; by Which JPi/ham 
M-Renzze, late Earl of Sraforth, was enabled to ſuc 
and inherit, notwithſtanding his attainder. 


gth Grorce II. c. 28, pr. 


27 Feb. 1735, Petition preſented to the Commons; 
5 May 1736, Act paſſed; by which 7ohn Smnclarr 
was enabled to ſue and inherit, notwithſtanding lis 
attainder, | 


gth GEORGE II. c. 29, pr. 


27 Feb. 1735, Petition preſented to the Commons; 
5 May 1736, Act paſſed; by which Niιjuu Murray 
was enabled to ſue and inherit, notwithſtanding his 
attainder. 


10th 


Earl of Carn- 


wath, 


Eart of Sca- 
forth, 


Murr. 


— — ——— —  -—— —_— wy 


Seton. 


Rollo. 


Nairne. 


1oth GkoRCE II. c. 23, pr. 


11 March 1736, Petition preſented to the Commons; 
21 June 1737, Att paſſed; by which George Seton was 


enabled to ſue and inherit, notwithſtanding his 
attainder. | 


10th GEORGE II. c. 26, pr. 


11 March 1736, Petition preſented to the Commons; 


21 June 1737, Att paſſed; by which 7ames Rollo 
was enabled to ſue and inherit, notwithſtanding his 
attainder. 


10th GEORGE II. c. 27, pr. 


15 March 1736 Petition preſented to the Commons; 
21 June 1737, Act paſſed; by which Jordan 
Langdale of Cliff, was enabled to ſue and inherit, 
notwithſtanding his outlawry. 


11th GEORGE II. 17. 


16 March 1737, Petition preſented to the Commons; 
20 May 1738, Att paſſed; by which 7ohn Nazrne 
was enabled to ſue and inherit, notwithſtanding his 
attainder. 


11th 
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11th Gzonce II. c. 17. 


16 March 1737, Petition preſented to the Commons; 
20 May 1738, Act paſſed; by which Vn. Douglas 
was enabled to ſue and inherit, notwithſtanding his 
attainder. 


13th GEORGE II. c. 4, pr. 


1 Feb. 1739, Petition preſented to the Commons; 
19 March 1739, AR paſſed; by which Win. Grier/on 
was enabled to ſue and inherit, netwithſtanding his 
attainder. 5 5 85 


334 GEORGE II. 59, pr. 


2 April 1759, Petition preſented to the Commons; 
22 May 1760, Act paſled; by which Geo. Keith, 
late Earl of Mariſchall, was enabled to ſue and inherit, 
notwithſtanding his attainder; and reſtored to the 
eſtates, which he had forfeited in reverſion or 
remainder. 


iſt GEORCE III. 15. 


18 Dec. 1760, Petition preſented to the Commons; 

3 March 1761, Act paſſed; by which the ſum of 
3618“. gs. ballance due to the Public, out of the ſale 
of the forfeited eſtates of George Keith, late Earl of 
Mariſchall was granted to him. | 
D 14th 
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chall. 


Earl of Mariſ. 
chall. 
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14th GEORGE III. c. 29. 


28 Feb. 1774, Petition preſented to the Commons; 
31 March, 1774, Act paſſed; by which General 
Frazer was reſtored to the eſtates of his father the 


late Lord Lovatt, notwithſtanding his father's and 


his own attainder ; ſubje& only to 20983“. 1d. with 
intereſt at g/. per cent. notwithſtanding 985537. 
125. 14.3 had been granted by the Public for paying 
off the debts of the late Lord Lovat's eſtate on the 


29th of February, 1761. 


15th GEORCE III. c. 39. 


24 Feb. 1775, Petition preſented to the Common: ; 
22 May 17735, Act paſſed; by which the clan of 
M*Gregour was permitted to. reaſſume the name of 


MGregour. 


22d GEORGE III. c. 63. 


Upon Motion made to the Commons on 27th 
June, 1782, the Act prohibiting the uſe of the 


Highland Dreſs, was repealed. 


23d GEORGE III. c. 34. 


4 Feb. 178g, Petition preſented to the Commons; | 


17 April, 178g, Act paſſed; by which the effects 
ol the attaĩinder of Dauid Ogilvie were removed. 


24th 


0 27. ) 


24th GEORGE III. e. 57. 


thing Motte aide to the Commons, Auguſt 2, 


1784, all the eſtates forfeited in 1745, which re- 
mained in the Public, were reſtored without 'excep- 
non; ſubject to ſuch charges as che Public had paid off. 


"The liberality of Parliament hes: not only ex- 
tended to reſtore all eſtates, which were veſted 
in the Crown or the Public, by forfeiture for 
High Treaſon, but ſuch alſo as had eſcheated 
to the Crown by alienage and baſtardy. 


gd GEORGE III. c. 45, pr. 


8 Mar. 176g, Petition preſented to the Commons; 
19 April, 1763, Act paſſed; by which the diſability 
of the natural daughter of the late Lord Colerane, by 
a foreign woman, who had been adjudged an alien, 
were removed, and an eſtate of 2,600/. per ann. 
deviſed to her by his Lordſhip, which by her altenage 
had eſcheated to the Crown, was granted to her. 


12 GEORGE III. pr. 


26 Feb. 1772, Petition preſented to the Commons; 
16 April, 1772, Act paſſed; by which certain eſtates, 
which had eſcheated to the Crown, by the baſtardy of 

the 


Scotch forfeit- 
ed eſtates. 


Roſe du Pleſſis 


Gen. Brown. 
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the late General Brown, were granted to the perſons, 
to whom he intended to have deviſed them. 


The Earl of Newburgh being the legitimate iſſue 
of a Peereſs in her own Right, and never 
having been adjudged an alien, hopes that the 
Legiſlature will be as ready to remove is in- 

capacity, (which is at moſt dubious) to take a 
family eſtate under a ſettlement, as they were 
to enable the illegitimate iſſue of a foreign 
woman, who upon an Appeal to the Houſe of 
Lords, had been moſt ſolemnly adjudged an 
alien, to take an eſtate under a will, even to 


the prejudice of the heirs at law. 
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INC E the foregoing ſheets have been 
printed, the Earl of Newburgh, whoſe 
claim is the ſubject of them, is dead. He 
is ſucceeded in his title and honours by his 

only ſon, the Right Honourable Anthony 
James now Earl of Newburgh, who was born 
at Slindon, in Suſſex, on the 21ſt day of 


June, 1757. 


Every reaſon and ground, which tended 
to eſtabliſh the claim of the late Earl, has 
equal, if not greater force in favor of the 
preſent. And the principal, if not the only 
objections, that could be raiſed againſt the 

E right 
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right of the late Earl, which were his foreign 
birth, and his having perſonally conſented 
to the extinguiſhment of his right under the 


Iettlement of 1712, cannot be urged againſt 
the pretenſions of the preſent Earl, 


The Earl of Newburgh, though apprehen- 
ſive that ſome perſons may be backward in 
countenancing his claim, becauſe it inter- 
feres with the favorite foundation of Green- 
wich Hoſpital, will not however ſuppoſe, 
that any man, upon mature reflection, can 
be fo biafſed in the rectitude of his judg- 
ment, as to oppoſe the juſt claim of an in- 
dividual, merely becauſe his property rs 
converted to a national purpoſe. He hum- 
bly preſumes to remind that Government, 
who have ſo recently reſtored. to every other 
family concerned 1n the fame cauſe the whole 
of the eſtates, which had been forfeited by 
the attainder of their anccitors or of them- 
ſelves, that the Public have already been in 
the receipt of all his family cſtates for up- 
wards of fifty-five years; and that they will 
for ever continue to enjoy that part of them, 
which certainly was forfeited, and which he 

does 
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does not petition to have reſtored; though 
he certainly has equal reaſon, if not ſtronger 
pretenſions, than others to apply ior ſuch a 
reſtoration. The mines alone, which are 
included in theſe forfeited eſtates, are ſaid 
to produce about 1 5,000/. per annum, and 
the lands ſettled with them in 1691, which 
are very extenſive, muſt exceed the yearly value 
of 3ooo!. at leaſt. If Parliament ſhall in their 
juſtice and humanity think proper to admit the 
preſent Earl tenant in tail male of the eſtates 
ſettled in 1712, he will readily repay to the 
Hoſpital the ſums of money, which they 
have paid either to his family, or in dif- 
incumbering thoſe eſtates which, in all, 
amount to the ſum of 58,900/, The in- 
tereſt of this money added to the yearly 
value of the iorfeited eſtates, will leave to 
the Hoſpital upwards of 20, col. per annum 
for cver; a conſideration, which the Earl of 
Newburgh with the utmoſt confiiierre hopes, 
the public will deem a full and adequate 
atonement for the crime of lis attainted 
anceſtors : and he flatters himſelf that there 
will not be found one perſon in tis un, 
who, when he reflects, that Parliament has 

1 EZ recently 
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recently reſtored to deſcendants of attainted 
anceſtors, or to the attainted perſons them- 
ſelves, evcry other forteited cſtate, which 
remained veſted in the truſtees of the public 
for national purpoſes, will with-hold his aſ- 
ſent to admit him to the poſſeſſion of that 
part only of his family eſtate, which it is clear 
the forfeiture never did reach; whilſt nearly 
20,000/. per annum of the forfeited eſtates 
will for ever remain appropriated to the ſer- 
vice of the Public. 


Without drawing any invidious compari- 
ſon, it muſt be readily admitted, that the 
rebellion in 1745, was certainly attended 
with circumſtances of more criminality than 
that in 1715. Yet have all thoſe concerned 
in the former been, either in themſelves or 
poſterity, reſtored to their eſtates without 
exception. And the only reaſon why the 
favor has not been extended to the ſufferers 
for the ſame cauſe in 1715, is becauſe the 
eſtates are gone out of the public into pri- 
vate hands. This reaſon does not hold 

againſt the Earl of Newburgh : for all his 
family eſtates are ſtill as much Public pro- 
| . | EO * 
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Perty, as che eſtates, which were lately reſtor, 
ed; Parliament has the ſame controul over 
both, and can equajly diſpoſe of them both. 
The ref zration o! the latter to individuals, 
was in fact amore cup tical repeal of the 
Act of Parliament by lich they were un- 
alienauly annexed to the Crown for the ſervice 
of the Public, than the reſtoration of the 
former to the Earl of Newburgh, will be a 
repeal of that Act, by which they were veſted 
in the Governors of Greenwich Hoſpital : 
for it is evident, that the Scotch eitares 
were veſted in the Crown in fee ſimple, when 
they were ſo unalieuably annexed to the ſer— 
vice of the Public; and it is clear and un- 
deniable, that the eſtate tail created by the 
ſettlement of 1712, was actually veſted in 
the late Earl of New&urgh, even though an 
alien, at the time, at which the fee ſimple 
was diveſted out of his Majeſty and welten 
in the Governors of the Hoſpital. 


If according to the words of the title of 
the act of the 22d Geo. II. viz. © An at 
« for veſting the ſeveral eſtates of James late 
20 Earl of Derwcentwater, and Charles Kad- 


cc clifje, 
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rc cliffe, comprized in ſeveral | ſettlements 
« therein mentioned, in truſtees, Sc. this Act 
is to be luwked upon only as a ſettlement of 
ſuch eſtates, as thoie two perſons had forfeited ; 
then is this Act a ſettlement only of the fee 
ſimple in poſſrMicn of all the eſtates com- 
prized in the icttlement of 1691, and of the 
reverſion in fee of the eſtates comprized in 
the ſettlement of 1712, which wal come 
into puſſcftion upon the death oſ the preſent 
Earl of Neu urgh, who is not married, and 
of his uncle, the Honourable James Clement 
Radcliffe, who has no child, without 1fſue 
male. If this act really operated or was in- 
tended to operate as a Parliamentary recovery, 
to extinguiſh the eſtate tail veſted in the late 
Earl of Net urgb, and bar all the limita- 
tions and remainders of the ſettlement of 
1712, then ſhould Parliament, according to 
its uſual method and form, and we may add, 
in candour and juſtice to the parties intereſt- 
ed and to the Public, have added to the 
title, and for diveſting out of and extinguiſh- 
ing in the late Earl of Newburgh an eftate in 
tail male atually veſted in him, under one of 
the ſaid ſettlements, in a part of the ſaid 

premiſes, 
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premiſes. It 1s a Parliamentary principle, 
that if the title of a bill be voted, after it has 
paſſed a committee of the whole Houſe, the 
whole ſubſtance of the bill is granted. The 
Earl of Newburgh begs leave to appeal 
to thoſe reſpectable members, who fat 
in the Houſe in 1749, and to all others, 
whether the former did think, or the latter 
would have thought, upon reading the title 
of this act, that they were diveſting out of 
an innocent man, an actual «ſtate in tail 
male, or in fact doing any thing more, than 
diſpoſing of ſuch eſtates, as were then ac- 
tually veſted in the Crown, by the forfeitures 


of James late Earl of Derwentwater and 
Charles Radcliffe ? 


To ſhew that the reverſion in fee ſimple, 
which was ſorfeited, is not yet come into 
poſſeſſion, it muſt be attended to, that upon 
the death of Mr. Charles Radcliffe, an actual 
eſtate of freehold in tail male became veſted 
in the late Earl of Newburgh, by virtue of 
the ſettlement of 1712, whether he were an 
alien or a natural born ſubject of this coun- 
try. For an alien may take an eſtate tail 

under 
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under a ſettlement and dock the remainders 
by a common recovery (Co. Lit. 2, I. 2. 
and al. plur.) And although the King ſhall 
have the lands upon office found, yet till 
the office (or inquiſition proving him to' be 
an alien) be found, the freenold remains in 
the alien, as it cannot be diveſted out of him 
but by ſome act of ſufficient notoriety to 
make it appear that the frechold is in 
another (Co. ibid.) The late Earl of New- 
burgh never ſuftcred a common recovery nor 
ever executed any dced relative to this eſtate 
(not that any thing leſs than a common re- 
covery could have worked a diſcontinuance) 
nor was there any office found that he was 
an alien. It is then an obvious queſtion, 
If an eſtate tail is ſtill ſubſiſting in the iſſue 
male of the body of Charles Radcliffe, how 
can the fee ſimple be veſted in the Governors 
of Greenwich Hoipital, as it appears to be 
by the 22d of Geo. II? The Earl of New- 
burgh, with every degree of ſubmiſſion and 
deference to the ſupreme acts of the Le- 
giſlature, humbly begs lea. w ſuggeſt ſuch 
reaſons and grounds, as he flatters hunſelf 
will give no offence, why Parliament ſhould 

repeal 
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repeal ſo much of the 22d of Geo. II. 
as may be thought to have extinguiſhed his 
Eſtate in tail male under the Settlement of 


1712, which 1t 1s clear the forteiting Acts 
never affected. 


The evident intention and view of the 22d 
of his late Majeſty was to veſt in the Gover- 
nors of Greenwich Hoſpital the whole Eſ- 
tate and Intereſt, which his Majeſty then had 
in the premiſes, according to the expreſs 
words of the preamble of the Act. And 
« whereas your Majeſty has been graciouſly 
ce pleaſed to ſignify to your Parliament, 
<« that your Majeſty was willing and deſirous 
© and gave your conſent, that the Parlia- 
«© ment might make whatever diſpoſition 
« and ſettlement they ſhould think fit of 
© the intereſt your Majeſty hath, or may 
« have to the ſaid Eſtates, &c. And if the 
« ſaid James Bartholomew Radcliffe (that is 
cc the late Earl of Newburgh) ſhould be con- 
<« ſidered as an alien, then a new right might 
e accrue to your Majeſty, by virtue of your 
*© Prerogative Royal, ſo ſoon as an Inqui- 
« ſition ſhould be taken, finding the ſaid 

F «K James 
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&« James Bartholomew Radcliffe to be an 
« alien accordingly, &c.” From which 
words it evidently appears, that whatever 
right was in his Majeſty, was intended to be 
conveyed by the Act to the Governors of the 


| hoſpital ; ſo that in fact the baſis or ground 


of this Act is the grant of the Crown. And 
although the Parliament procured the conſent 
of the late Earl of Newburgh, © That all the 
« Right, Title or Intereſt, which he, or his 
« 1fſue male had, or could have to the ma- 
nors, lands, tenements and her<ditaments 
comprized in the ſaid ſettlement of 1712 
ſhould be extinguiſhed by authority of 
« Parliament;“ yet ſo little were they 
aware of an actual Eſtate of freehold being in 


A 


cc 


c 


A 


A 


c 


the Earl of Newburgh, even though an alien, 


that there are no expreſs words in the Act to 


_ diveſt it out ot him, on the contrary, © It 


is enacted, that tne Barony of Langley and 
e other the hereditaments comprized in the 
« ſettlement of 1712, ſhall from and imme- 
« Gdiately ater the death of the ſaid Charles 
« Redcliffe be, and be deemed to be, and to 
«© have been diveſted out of his Majeſty, 
« his Heirs and Succeſſors, and ſettled upon 

« and 


5 


A 


( WW 3 
re and veſted” in truſtees to the uſes of the 
Act. 


If without arraigning the tranſcendent 
power and dignity of Parliament, we may be 
permitted to compare this Act with a private 
conveyance or deed of Settlement, (and in 
fact what elſe is it, than a ſettlement of certain 
Eſtates ſuppoſed to be in the Crown, upon 
the governors of Greenwich hoſpital) ſuch 
deed would be null upon the face of it; be- 
cauſe the perſon, in whom the legal Eſtate 
was veſted, was no granting or. conveying 
party to the deed ; nor was there any conſi- 
deration money, or equivalent paid to the 
perſon out of whom the Eſtate, in order to 
make the Settlement valid, muſt have moved: 
now the money paid to the family of the 
late Earl of Newb»rgh was avowedly only an 
allowance made for the relief of the children 
of the ſaid Charles Radcliffe, as the Act 
expreſſeth it. Therefore in a tranſaction 
between man and man, ſuch deed would 
be immediately ſet aſide, as void againſt the 
iſſue in tail; who, if the deed had been valid, 
might have been concluded by it. For it 

Eq was, 
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was, as if a tenant in tail had fold his 
Eſtate, and covenanted to ſuffer a common 
recovery, to enure to the purchaſer in fee 
{mmple, and had died without having per- 
formed his covcnant. In fuch caſe, as the 
entail was not legally barred, the iſſue in 
tail might enter per forman doni. The 
tenant in tail was compcllable during his 
life to make good the ſale by action of 
covenant or bill for ſpecific performance: 
the tranſaction was concluſive againſt him: 
but after his death, all remedy was gone; 
and tlie iſſuc in tail could not be compelled 
to bar his cwn Eſtate tail, which the law 
caſt upon kin, by force of the original 
ſettlement, nor to reſtore the purchaſe money, 
which would go to the pcrional Repreſentative. 


The preſcnt Fart of Newburgh flatters 
hinſclf, that whatever may be the legal ef- 
fects of the words of the 22d of Geo. 2d. 
{till the Parliament will not give fuch a con- 
ſtruction to it, as to make it ſupply the 
want of the only Act of ownerſhip, that his 
father could, as an alien, commit upon the 
Eſtate, which was to bar the right of his 
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jſſue by a common recovery: nor will they 
in this age of liberality, by conſtructive ſeve- 
rity, extend the rigor of the moſt penal for- 
feiting Acts to the depriving inoffenſive Indi- 
viduals of ſuch Eſtates, as the forfeiture of 
their attainted Anceſtors could not otherwiſe 
reach. Such was not the ſpirit of that Par- 
liament, which enacted in 1708, that no 
attainder for treaſon ſhould extend its penal 
effects beyond the life of the offender; nor of 
that, which in 1784 diſannexed every other 
forfeited Eſtate from the ſervice of the public 


and reſtored them to the offenders themſelves 
or to their deſcendants. 


In a word the Earl of Newburgh begs 
leave to repeat, that he is now kept out of 
an Eſtate in tail male, which had actually 
veſted in his father, and would by law have 
deſcended to him, merely by the doubtful 
operation of an Act of Parliament, which upon 
wrong grounds preſumed it to be in the Crowẽon; 
and that without the ſhadow of criminality 
either in his father or in himſelf. His country 
has been offended by his anceſtors; ſo has it 
equally been by thoſe of many others. But tag 


expi- 
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expiation and atonement of the guilt of hir 
anceſtors alone remains compleat and entire, 
by the execution of the off-nders, and con- 
fiication of all their property, which was by 
law forfeitable. He ſues for no fort iveneſs, 
no alleviation, no remiſſion of any part of 
the rigor of the law. And as his family has 
loſt fo much more than any other without 
having been more guilty, he hopes his ap- 
plication for a leſs favor will not be rejected, 
becauſe he ſhews more right and pretenſions 
to apply for it than others. 


Parliament in 1784, found it a ufficient 
reaſon to diſannex from the ſervice of the 
public all the Eftates, which had been for- 
feited for a more recent rebellion than that in 
I715, and reſtore them to the families of the 
attainted perſons, becauſe, © by the experi- 
« ence of many years ſince that time, it has 
ce been found that no ſubjects in any part of 
« his Majeſty's domin:ons are more loyal or 
« dutiful, or better affected to his Majeſty's 
« perſon and government, than the inhabi- 
c tants of the Highlands of Scotland.” The 
Earl of Newburgh is deſirous of giving every 
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aſſurance that he 1s equally ſo: though he 
does not therefore preſume to apply to Par- 
liament for the reſtoration of any part of 
thoſe Eſtates, which his Anceſtors foricitcd 
in the year 1715; and they amount to 
about £18000 per Annum. 


